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I ntroduction

Law isan essential tool of public health practice. Public health law contemplates the
responsibilities of individuals and the duties of government to act for the health of society. Laws define
the jurisdiction of public health officials and specify the manner in which they may exercise their
authority. Laws can also establish norms for healthy behavior and create the socia conditions in which
people can be healthy. Legislatures, courts, and administrative agencies serve as conduits for social
debates on important public health issues within the legal language of rights, duties, and justice. Within
this context, we define public health law asthe legal powers and duties of the state to assure the
conditions for people to be heathy, aswell asthe limitations on the power of the state to constrain
legally-protected interests of individuals to promote community health.

In its foundational 1988 text, THE FUTURE OF PUBLIC HEALTH, the Institute of Medicine (I0M)
agreed that law was essential to good public health, but questioned the soundness of public health law
in the United States. The IOM concluded that the United States “has lost sight of its public health goals
and has allowed the system of public health activities to fall into disarray,"* due partly to obsolete and
inadequate state laws and regulations. Though thisview is not universally accepted,? the IOM further
recommended that:

states review their public health statutes and make revisions necessary to accomplish
the following two objectives. [i] clearly delineate the basic authority and responsibility
entrusted to public health agencies, boards, and officials at the state and local levels and
the relationships between them; and [ii] support a set of modern disease control
measures that address contemporary health problems. . ., and incorporate due process
safeguards (notice, hearings, administrative review, right to counsel, standards of
evidence).?

More recently, the United States Department of Health and Human Services recommended public
health law reform as part of its Healthy People 2010 initiative. In arecent report from the Centers for
Disease Control and Prevention, public health law reform is considered one of the ten priorities for
improving public health outcomes.*

In response to these challenges, some states have updated and revised their public health laws.
Minnesota updated a 1976 law in 1987 to forge a public health partnership between state and local
governments that has worked in the 1990's to enhance the local infrastructure for public health
activities. Texas, North Dakota, West Virginia, New Jersey, Michigan,® and other states have passed
public health reorganization actsin the prior decade.® In 1993, Washington followed a series of public
health reorganization measuresin the late 1980's’ by passing a genera health reform law that mandated
the creation of a Public Health Improvement Plan® to set minimum standards for public health
performance. Other states, like Connecticut ° and Illinois,® have drafted comprehensive state public
health plans through their executive departments.

Public health law in many states, however, remains ripe for reform. Pursuant to a
comprehensive survey of communicable disease law in the fifty states, we (and others) have suggested
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that existing state statutes are ineffective in responding to contemporary health threats for many
reasons.™* These statutes often: (1) pre-date modern scientific and constitutional developments; (2) fail
to equip public health officials with arange of flexible powers needed to control infectious disease; (3)
do not address modern conditions which impact public health; (4) lack adequate standards of privacy,
due process, and risk assessment; and (5) are based on arbitrary disease classification schemes that no
longer relate to modern disease threats or epidemiol ogic methods of infection control.? We suggested
several guidelines for statutory reform of communicable disease law, many of which apply to public
health law generaly (see lV):

. Define abroad mission of public health authorities to prevent and control communicable
diseases through interventions at the microbial, behavioral and ecological levels;

. Public health law should be based on uniform provisions that apply equally to all
communicable diseases,

. Recognize voluntary cooperation as the primary way to obtain compliance with public
health measures,

. Base use of compulsory powers on ademonstrated threat of significant risk and
pursuant to procedural due process protections;

. Provide arange of options for public health officers through a graded series of less
restrictive aternatives; and

. Provide strong protections for privacy and security of public health information with

narrowly drawn exceptions for disclosures outside public health.

Although the need for public health law reform iswell-stated by the IOM and others,
uncertainty concerning the framework for public health law has confounded meaningful proposalsfor
reform by public health officials, state legiators, and the general public in many states. The Turning
Point Public Health Statute Moder nization National Collaborative,
[www.hss.state.ak.us/dph/APHIP/collaborative] (hereinafter “National Collaborative’), seeksto
strengthen the legal framework for public health law by developing aModel State Public Health Act
with guidance from a multi-disciplinary panel of expertsin public health, law, and ethics.

Aspart of itsinitial efforts, the National Collaborative, through its Coordinator, Deb Erickson,
Deputy Director of the Alaska Division of Public Health, asked the Center for Law and the Public’s
Health at Georgetown and Johns Hopkins Universities [www.publichealthlaw.net] to assess state
public health law. In particular, the National Collaborative seeks information on the constitutional and
legal structure of state public health powers as well as modern devel opments in state public health
legislation and other laws in response to a series of questions:

. How do states define “public health” in statutes?

. What are the different types of state public health systems?

. What state laws could be considered models for best practices concerning legal
authority and financing mechanisms for public health?

. What authorities, powers, or duties are assigned to public health agents by statute?



. How are the relationships between federal, state, local, and tribal public health shaped
by state constitutional law, statutory law, case law, and administrative regulations?

. What states have recently introduced significant public health law bills (in the past 3
years) or enacted new laws (in the past 10 years)? and
. What are some of the recent innovations of state public health law, including incentives

for behavioral change?

Thisreport isintended to provide information to elected and appointed government officials at
the state and local levels on the status of state public health law, as well as the benefits of analyzing and
reforming (as needed) these laws. Part | of the report provides a framework for examining the concept
and definition of public health law, including legal issues of separation of powers, individual rights, and
federalism, to provide some context for a discussion state public health law. Part |1 provides areview
of state public health systems— how are they organized, how are public health powers distributed
among state, local, and tribal governments, what are the relationships between these levels of
governments, and what are the statutory mechanisms through which public health efforts are financed.
Part 111 discusses developments, trends, and innovations in state public health law based on research on
state public health laws and proposals over the last decade, as well as a survey of state public health
deputy directors conducted with assistance from Steve Boedigheimer, Deputy Director, Delaware
Department of Health and Social Services, and the Association of State and Territorial Health
Officers (ASTHO). Finaly, in Part 1V, the report briefly discusses some of the potential benefits of a
public health law improvement process, including:

. Examining the role of law as atool for public health improvements;

. Updating antiquated laws to incorporate modern scientific knowledge;

. Complying with modern constitutional and other legal requirements,

. Clarifying legal powers, duties, obligations, and limitations; and

. Improve rel ationships between (a) legidative and public health authorities at the federal,

state, tribal, and local levels, and (b) public health authorities and the private sector.



I. A Framework for Public Health Law

Conceptualizing public health law isnot easy. Federal and state lawmakers, judges, health
officials, scholars, and others often view public health law as some part of other fields or disciplines
such as health law, health care law, law and medicine, forensic medicine, environmental law, or
bioethics. While public health law is conceptually linked to the fields of law and medicine or hedlth care
law, it isitself adistinct discipline which is susceptible to theoretical and practical differentiation from
other disciplines at the nexus of law and health.® In this section, we briefly define public health law
within a constitutional framework and demonstrate the various governmental responsibilities and powers
relating to public health consistent with our definition.

A. Defining Public Health

At the crux of thefield of public health law is the definition of public health. Public health has
historically been associated with the control of communicable diseases and the improvement of
unsanitary or unsafe conditions in the community. Modern definitions of public health vary widely,
ranging from the utopian conception of the World Health Organization of an ideal state of physical and
mental health™ to definitions which merely list common public health practices.®

The breadth of public health is reflected in state statutory definitions of the concept of public
health, aswell as state and local powers and duties. Assummarizedin Table 1, below, state
legidatures and policymakers have defined public health (or public health duties or powers) in avariety
of ways.1 Some states, such as New Jer sey, adopt afairly narrow view of public health:
“Promoting the public health of the community includes preventing disease or controlling the
communication of disease within the community.”” The Califor nialegidature suggests that public
health “includes preventing disease or controlling the communication of disease.”

Alternatively, many states conceptualize public health as the sum of multiple responsibilities.
Kentucky, for example, defines matters of public health to include:

detection, prevention, and control of communicable, chronic and occupational diseases;
the control of vectors of disease; the safe handling of food and food products; the
safety of cosmetics; the control of narcotics, barbiturates, and other drugs as provided
by law; the sanitation of public and semipublic buildings and areas; the licensure of
hospitals, protection and improvement of the health of expectant mothers, infants,
preschool, and school-age children; the practice of midwifery, including the issuance of
permits to and supervision of women who practice midwifery; and protection and
improvement of the health of the people through better nutrition.*

Other states, like Michigan, statutorily define public health based on alisting of dutiesfor its public
health agency:

The department shall continually and diligently endeavor to prevent disease, prolong
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life, and promote the public health through organized programs, including prevention
and control of environmental health hazards; prevention and control of diseases;
prevention and control of health problems of particularly vulnerable population groups,
development of health care facilities and agencies and health services delivery systems,
and regulation of health care facilities and agencies and health services delivery systems
to the extent provided by law.

Texas and Nebraskabase their public health powers not so much on a definition of public health, but
rather on alisting public health services. Nebraska defines “community public health services’ as

designed to protect and improve the health of persons within a geographically defined
community by (1) emphasizing services to prevent illness, disease, and disability, (2) promoting
effective coordination and use of community resources, and (3) extending health servicesinto
the community. Such services shall include, but not be limited to, community nursing services,
home health services, disease prevention and control services, public health education, and

public health environmental services?

Table 1, below, setsforth the statutory citations and definitions of public health in select states.

Table 1 - Statutory Definitions of Public Health in Select States?

ST STAT.CITE STATUTORY DEFINITION OF PUBLIC HEALTH
AL Ala Code § 22-21- Public health includes: care of sick, injured, physically disabled or handicapped, mentally ill,
311; §22-11A-1; § retarded or disturbed persons; the prevention of sickness and disease; care, treatment and
22-2-8 (1982). rehabilitation of alcoholics; and care of elderly persons. Public health includes protection
from diseases and health conditions of epidemic potential.
AK Alaska Stat. § The Department of Health and Social Services shall administer the laws and regulations
18.05.010 (2000). relating to the promotion and protection of the public health, control of communicable
diseases, programs for the improvement of maternal and child health, care of crippled
children, and hospitalization of the tuberculous and shall discharge other duties provided by
law.
AZ Ariz. Rev. Stat. Public health support servicesinclude: (i) Consumer health protection programs, including
§ 36-104 (1993). the functions of community water supplies, general sanitation, vector control and food and
drugs; (ii) Epidemiology and disease control programs, including the functions of chronic
disease, accident and injury control, communicable diseases, tuberculosis, venereal disease
and others; (iii) Laboratory services programs; (iv) Health education and training programs;
and (v) Disposition of human bodies programs.
CA Cdl. Gov't Code Public hedth of the community includes preventing disease or controlling the communication
§855.4 (1995). of disease.
(6(0) Col. Rev. Stat. § 25-1- | The department has, in addition to all other powers and duties imposed upon it by law, the

107

following powers and duties: (a) (1) To investigate and control the causes of epidemic and
communicable diseases affecting the public health. (1) For the purposes of this paragraph (a),
the board shall determine, by rule and regulation, those epidemic and communicable diseases
and conditions that are dangerous to the public health.
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STAT.CITE

STATUTORY DEFINITION OF PUBLIC HEALTH

DE

Del. Code Ann. tit.

29, § 7904(b) (2000).

“Public health and preventative services’ are defined as activities that protect people from
diseases and injury. They include activities that: (i) prevent and control communicable
disease epidemics; (ii) promote healthy behaviorsto control chronic disease; (iii) monitor the
health of the population through data analysis and epidemiological studies; (iv) result in
policies to promote the health of the public; (v) assure quality health services and systems

for the population; (vi) result in the setting of standards for the protection of the public's
health; (vii) provide assistance during disasters; (viii) assess environmental health risks; and
(ix) offer health protection strategies to environmental control agencies.

GA

Ga Code Ann. § 31-
2-1 (2000).

In order to safeguard and promote the health of the people of this state the department is
empowered to: (1) Provide epidemiological investigations and laboratory facilities and
services in the detection and control of disease, disorders, and disabilities and to provide
research, conduct investigations, and disseminate information concerning reduction in the
incidence and proper control of disease, disorders, and disabilities; (2) Forestall and correct
physical, chemical, and biological conditions that, if left to run their course, could be injurious
to health; (3) Regulate and require the use of sanitary facilities at construction sites and

places of public assembly and to regulate persons, firms, and corporations engaged in the
rental and service of portable chemical toilets; (4) Isolate and treat persons afflicted with a
communicable disease; (5) Manufacture drugs and biologicals which are not readily available
on the market and not manufactured for commercial purposes; (6) Promote health aspects of
civil defense; (7) Detect and relieve physical defects and deformities and provide treatment
for mental and emotional disorders and infirmities; (8) Protect dental health; (9) Determine the
presence of disease and conditions deleterious to health; and (10) Provide education and
treatment in order to prevent unwanted pregnancy.

KY

Ky. Rev. Stat. Ann. §
211.180 (2000).

Matters of public health include detection, prevention, and control of communicable, chronic
and occupational diseases; the control of vectors of disease; the safe handling of food and
food products; the safety of cosmetics; the control of narcotics, barbiturates, and other drugs
as provided by law; the sanitation of public and semipublic buildings and areas; the licensure
of hospitals; protection and improvement of the health of expectant mothers, infants,
preschool, and school-age children; the practice of midwifery, including the issuance of
permits to and supervision of women who practice midwifery; and protection and
improvement of the health of the people through better nutrition.

MA

Mass. Gen. Laws ch.
111, 8 5 (1996).

The department shall take cognizance of the interests of life, health, comfort and convenience
among the citizens of the commonweslth; shall conduct sanitary investigations and
investigations as to the causes of disease, and especialy of epidemics, and the sale of food
and drugs and adulterations thereof; and shall disseminate such information relating thereto
asit considers proper. It shall advise the government concerning the location and other
sanitary condition of any public institution. It may produce and distribute immunological,
diagnostic and therapeutic agents asit may deem advisable. . ..

MlI

Mich. Comp. Laws §
333.2221 (1992).

The department shall continually and diligently endeavor to prevent disease, prolong life, and
promote the public health through organized programs, including prevention and control of
environmental health hazards; prevention and control of diseases; prevention and control of
health problems of particularly vulnerable population groups; development of health care
facilities and agencies and health services delivery systems; and regulation of health care
facilities and agencies and health services delivery systemsto the extent provided by law.
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STAT.CITE

STATUTORY DEFINITION OF PUBLIC HEALTH

MO

Mo. Rev. Stat. §
192.011 (1996).

The department shall monitor the adverse health effects of the environment and prepare
population risk assessments regarding environmental hazards including but not limited to
those relating to water, air, toxic waste, solid waste, sewage disposal and others. The
department shall make recommendations to the department of natural resources for
improvement of public health as related to the environment. . . . The department of health
shall develop a comprehensive disease prevention plan to expand existing and to develop
new programs. . . .

NE

Neb. Rev. Stat. 8§
71-7504, 71-7508
(1992).

Community public health services shal mean services designed to protect and improve the
health of persons within a geographically defined community by (1) emphasizing servicesto
prevent illness, disease, and disability, (2) promoting effective coordination and use of
community resources, and (3) extending health services into the community. Such services
shall include, but not be limited to, community nursing services, home health services,
disease prevention and control services, public health education, and public health
environmental services. Disease prevention and control services shall mean epidemiology,
immuni zation, case finding and follow-up, continuing surveillance and detection, and
prevention of communicable and chronic diseases.

NH

N.H. Rev. Stat. Ann.
88 125:9, 126-A:4[1]
(1995).

The commissioner of the Department of Health and Human Services shdll: |. Take cognizance
of the interests of health and life among the people; 1. Make investigations and inquiries
concerning the causes of epidemics and other diseases, the sources of morbidity and
mortality, and the effects of localities, employments, conditions, circumstances, and the
environment on the public health. The Department shall “. . . provide a comprehensive and
coordinated system of health and human services as needed to promote and protect the

hedlth, safety, and well-being of the citizens of New Hampshire.”

NJ

N.J Stat. Ann. §
59:6-3 (1992).

Promoting the public health of the community includes preventing disease or controlling the
communication of disease within the community.

NY

N.Y. Pub. Hedth §
602 (1990).

Services that promote the public health (including enhancing or sustaining the public health,
protecting the public from the threats of disease and illness, or preventing premature death)
include (1) family health services. . . ; (2) disease control, which shall include activities to
control and mitigate the extent of non-infectious diseases, particularly those of a chronic,
degenerative nature, and infectious diseases. . .; (3) health education and guidance, which
shall include the use of information and education to modify or strengthen practices that will
promote the public health and prevent illness. . . ; (4) community health assessment. . . ; and
(5) environmental health, which shall include activities that promote health and prevent
illness by ensuring sanitary conditions in water supplies, food service establishments, and
other permit sites, and by abating public health nuisances.

OK

Okla. Stat. tit. 63, §1-
206 (1996).

1. Maintain programs for disease prevention and control, health education, guidance,
maternal and child health, including school health services, hedth in the working
environment, nutrition and other matters affecting the public health; 2. Provide preventive
services to the chronically ill and aged; 3. Maintain vital records and statistics.

OR

Or. Rev. Stat. §
431.416 (1999).

Loca public health authorities or health district shall assure activities necessary for the
preservation of health or prevention of disease in the area under itsjurisdiction . . . including:
(a) Epidemiology and control of preventable diseases and disorders; (b) Parent and child
health services, including family planning clinics; (c) Collection and reporting of health
statistics; (d) Health information and referra services; and (€) Environmental health services.
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STAT.CITE STATUTORY DEFINITION OF PUBLIC HEALTH

S.C. Code Ann. § 44- The Department may adopt rules and regulations requiring and providing: sanitation of
1-140 (1988). public places; regulation of milk and milk products; sanitation of meat markets and bottling
plants; sanitation in handling mollusks, finfish, and crustaceans; control of disease-bearing
insects; control of industria plants; care and isolation of people having acommunicable
disease; regulation of disposition of garbage and sewage; thorough investigation and
prevention of all diseases; education to prevent disease.

Tex. Hedth & Safety "Public health services' means: (1) persona health promation, maintenance, and treatment
§12.031 (1992). services, (2) infectious disease control and prevention services; (3) environmental and
consumer health protection services; (4) laboratory services; (5) health facility architectural
plan review; (6) public health planning, information, and statistical services; (7) public health
education and information services; and (8) administration services.

Wis. Stat. § 160.05 Public health concerns. (8) The department shall designate which of the substancesin each
(1998). category are of public health concern and which are of public welfare concern. (b) In
determining whether a substance is of public health concern, the department shall take into
account the degree to which the substance may: 1. Cause or contribute to an increasein
mortality; 2. Cause or contribute to an increase in illness or incapacity, whether chronic or
acute; 3. Pose a substantial present or potential hazard to human health because of its
physical, chemical or infectious characteristics; or 4. Cause or contribute to other adverse
human health effects or changes of a chronic or subchronic nature even if not associated
with illness or incapacity. (c) In determining whether a substance is of public health concern,
the department may consider other effects not specified under par. (b) if those effects are
reasonably related to public health.

State statutory definitions of public health may empower government to act to promote or
protect the public health, but often reflect a narrower vision of what public health is, or at |east what it
could be. Perhaps the modern paradigm for public health practice is best reflected in the consensus
statement of the Public Health Functions Steering Committee (sponsored by the U.S. Public Health
Servicein 1994).2 This statement, widely known as Public Health in America, organizes public health
concepts into 39 categories under two broad categories, (1) Mission and Public Health (including
mission statements and other core services) and (2) Conceptsin Essential Services, (which includes
essential public health services as follows):

Monitor Health Status to Identify and Solve Community Health Problems

Diagnose and Investigate Health Problems and Health Hazards in the Community

Inform, Educate, and Empower People About Health Issues

Mobilize Community Partnerships and Action to Identify and Solve Health Problems

Develop Policies and Plans that Support Individual and Community Health Efforts

Enforce Laws and Regulations That Protect Health and Ensure Safety

Link People to Needed Persona Health Services and Assure the Provision of Health

Care When Otherwise Unavailable

Assure A Competent Public and Persona Health Care Workforce

9. Evaluate Effectiveness, Accessibility, and Quality of Personal and Popul ation-based
Health Services

10. Research for New Insights and Innovative Solutions to Health Problems

Noahs~wdpE
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In 2000, Kristine M. Gebbie analyzed the statutory public health lawsin each state to determine the
congruence of these laws with the concepts set forth in Public Health in America.?* Her findings
suggest arange of congruence among states' public health enabling laws with the missions and concepts
underlying essential public health services. While the enabling laws of some states (11) could be
classified as highly-congruent with Public Health in America (i.e, they included 7 or more of the
concepts of essential public health services), most states (23) were considered merely to be congruent
(i.e, including 4-6 concepts), and the remaining states (16) were classified as divergent (i.e, included 3
or fewer concepts). These and other findings led Gebbie to agree with “the conventional wisdom
among public health practitioners. public health is whatever the legidature has funded it to be for this
funding cycle, no more and no less.”®

Clearly the definition of public health is more encompassing than many state statutory codes
suggest. The Institute of Medicine has proposed one of the most influential contemporary definitions of
public health which, though simply stated, is quite accurate: “Public health iswhat we, as a society, do
collectively to assure the conditions for people to be healthy.” %

B. Defining Public Health Law
Using the Institute of Medicine’ s definition of public health, we define public health law as:

the legal powers and duties of the state to assure the conditions for people to be healthy
(e.g., toidentify, prevent, and ameliorate risks to health in the population), and the
limitations on the power of the state to constrain the autonomy, privacy, liberty, or other
legally protected interests of individuals for protection or promotion of community
health.

From this definition five essential characteristics distinguish public health law from other fields of
medicine and the law:

(1) Government: Public health activities are the primary responsibility of government, rather
than the private sector. Thisis not to say that the private sector (medical providers, researchers,
nonprofit institutions, and others) does not play an important part in public health. Private sector entities
make valuable and irreplaceable contributions to public health pursuant to government authorization or
independent of explicit government authority. Ultimately, however, government is accountable for the
public’s health and thus retains primary responsibility for assuring the health of the people;

(2) Populations: Public health focuses on the health of populations, rather than the clinical
improvement of individual patients. Aggregate data based on clinical status of individualsis one way to
measure public health outcomes. Y et, public health is concerned with this information at the
populational level;

(3) Relationships: Public health contemplates the rel ationship between the state and the
population (or between the state and individuals who place themselves or the community at risk), rather
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than the relationship between the physician and patient;

(4) Services: Public health deals with the provision of public health services, rather than
personal medical services. Public health services may include personal medical services (e.g.,
vaccinations or treatments for communicable diseases), often as a source of last resort. While the
provision of personal medical services may require significant public health expenditures, they are not
the exclusive service of any public health agency; and

(5) Coercion: Public health possesses the power to coerce the individual for the protection of
the community, and thus does not rely on anear universal ethic of voluntarism. Public health authorities
may strongly desire and encourage individuals to voluntarily participate in public heath programs and
follow public health laws. Where individuals do not voluntarily comply, coercive measures can be
taken in some cases pursuant to government authorization.

Although these broad parameters help distinguish public health law from other fields, itis
necessary to further examine the concept of public health law through our constitutional system of
government.

C. Constitutional Authority for Public Health Powers

The United States Constitution is the starting point for any analysis concerning the distribution of
governmental powers. Though the Constitution is said to impose no affirmative obligation on
governments to act, to provide services, or to protect individuals and populations, it does serve three
primary functions: it (1) divides power among the three branches of government (separation of powers),
(2) limits government power (to protect individual liberties), and (3) allocates power among the federal
government and the states (federalism).?” In the realm of public health, then, the Constitution acts as
both afountain and alevee; it originates the flow of power —to preserve the public health, and it curbs
that power —to protect individual freedoms.®

1. Separation of Powers

The Constitution separates governmental powers into three branches: (1) the legislative branch
(which has the power to create laws); (2) the executive branch (which has the power to enforce the
laws); and (3) the judicial branch (which has the power to interpret the laws). States have similar
schemes of governance pursuant to their own constitutions. By separating the powers of government,
the Constitution provides a system of checks and balances which is thought to reduce the possibility of
government oppression.

The separation of powers doctrine is essential to public health, for each branch of government
possesses a unique constitutional authority to create, enforce, or interpret health policy. Each of the
three branches typically works together to accomplish laudable public health objectives. Yet, each
branch of government is also vested with its own qualities and responsibilities that, at times, may
influence public health policy. The functions and limitations of the legidlative, executive, and judicial
branches of government are discussed below.

The legidlature creates health policy and allocates the necessary resources to effectuate it. State
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and local lawmakers may be committed to legislating to improve public health, but this can be
complicated. Legislators need reliable, accurate information on public health programs and objectives
to help make complex public health decisions that are also consistent with their constituent interests and
competing claims.

While the executive branch enforces health policy, itsrolein setting policy isenormous. State
governors and their executive agencies often actively work with lawmakers to determine the course of
public health policies. Executive agencies at the federal and state levels are legidatively charged not only
with implementing legislation, but with establishing complex health regulations. Executive branch
agencies are uniguely positioned to effectively govern public health. They are created for the very
purpose of advancing public health, can focus on public health problems for extended periods, and may
possess significant expertise and resources to address these problems. Conversely, in some instances,
agency officials may focus narrowly on single topics and serve for long durations. This can lead to
outdated policies and procedures and complicity with the subjects of regulation.

Thejudiciary’ stask of ininterpreting the law toward resolving legal disputes makes the courts
rolein public health deceptively broad. Courts exert substantial control over public health policy by
determining the boundaries of legidlative and executive government power. Courts decide whether a
public health statute is constitutional ; whether agency action is authorized by legislation; whether agency
officials have gathered sufficient evidence to support their actions; and whether government officials and
private parties have acted negligently. Thejudicia branch has the independence and legal training to
make thoughtful decisions about constitutional claims regarding, for example, individual rights or
federalism.

While courts are constitutionally required to defer to the judgments of state and local law- and
policy-makers, and often strive to decide cases consistent with statutory or administrative laws, there
remains considerable room for judicia interpretation. Resolving difficult public health issues through
jurisprudence has some pitfalls. Judges are politically unaccountable (at least federal judges -- some
state judges are elected); are bound by the facts of a particular case; may be influenced by avant
garde expert opinions; and may focus too intently on individual rights at the expense of communal
claimsto public health protection.

2. Limited Powers

A second constitutional function isto limit government power to protect individual liberties.
Government actions to promote the communal good often infringe on individual freedoms. Public health
regulation and individual rights may directly conflict. Resolving the tension between popul ation-based
regulations and individual rights requires atrade-off. Thuswhile the Constitution grants extensive
powers to governments, it also limits these powers through the declaration of individua rights which
government cannot infringe without some level of justification. The Bill of Rights (thefirst ten
amendments to the Constitution), together with other constitutional provisions,® creates a zone of
individual liberty, autonomy, privacy, and economic freedom that exists beyond the reach of the
government.

Public health law strugglesto determine the point at which government authority to promote the
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population’ s health must yield to individual rights claims. This observation is clearly demonstrated in the
United States Supreme Court Opinion, Jacobson v. Massachusetts® in 1905. In Jacobson, the
Supreme Court considered a constitutional challenge to a general vaccination requirement for smallpox.
Massachusetts enacted alaw at the turn of the twentieth century empowering municipal boards of
health to require the vaccination of inhabitantsif necessary for the public health or safety. The
Cambridge Board of Health, under authority of this statute, adopted a vaccination requirement for
smallpox. Jacobson refused the vaccination, was convicted by the trial court, and was sentenced to
pay afine of fivedollars. The Massachusetts Supreme Judicial Court upheld the conviction,® and the
case was appeal ed to the United States Supreme Court in 1905. Jacobson’s argued that “a
compulsory vaccination law is unreasonable, arbitrary and oppressive, and, therefore, hostile to the
inherent right of every freeman to care for his own body and health in such way asto him seems best.”*
His claim was grounded in constitutional liberty interests which, he asserted, supported natural rights of
persons to bodily integrity and decisional privacy.

Rejecting Jacobson’ s appeal, the Supreme Court adopted a narrower view of individual liberty
while emphasizing a more community-oriented philosophy in which citizens have duties to one another
and to society asawhole. Justice Harlan, writing for the Court, stated:

[T]he liberty secured by the Constitution of the United States . . . does not import an
absolute right in each person to be, at al timesand in all circumstances, wholly freed
from restraint. There are manifold restraints to which every person is necessarily
subject for the common good. On any other basis organized society could not exist
with safety to itsmembers. . . . . s

Under asocia compact theory, then, “acommunity has the right to protect itself against an epidemic of
disease which threatens the safety of its members’* consistent with a state’ s traditional police powers
which authorize an array of governmental action in the interests of public health, among other
priorities.® The legacy of Jacobson surely isits defense of social welfare philosophy and unstinting
support of police power regulation.

However, the Court also recognized the limits of these broad powers. Utilizing state police
powersin support of vaccination requirements or other public health initiatives is constitutionally
permissible only if they are exercised in conformity with the principles of:

(&) public health necessity - Justice Harlan, in Jacobson, insisted that police powers must be
based on the “ necessity of the case” and could not be exercised in “an arbitrary, unreasonable manner”
or go “beyond what was reasonably required for the safety of the public;”*

(b) reasonable means - The Jacobson Court introduced a means/ends test that required a
reasonabl e relationship between the public health intervention and the achievement of alegitimate public
health objective.*” Even though the objective of the legisature may be valid and beneficent, the
methods adopted must have a*“real or substantial relation” to protecting the public health, and cannot
be “aplain, palpable invasion of rights;”*

(c) proportionality - “[T]he police power of a State,” said Justice Harlan, “may be exerted in
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such circumstances or by regulations so arbitrary and oppressive in particular cases as to justify the

interference of the courts to prevent wrong, . . . injustice, oppression or absurd consegquence.”* Thus,

apublic health regulation may be unconstitutional if the intervention is gratuitously onerous or unfair; and
(d) harm avoidance - While those who pose arisk to the community can be required to submit

to compulsory measures, including vaccination, for the common good, the measure itself should not

pose a health risk to its subject. Jacobson presented no medical evidence that he was not a“fit person”

for smallpox vaccination. However, requiring a person to be immunized despite knowing harm would

be “cruel and inhuman in the last degree.”

Thus, while Jacobson stands firmly for the proposition that police powers authorize states to
compel vaccination for the public good, government power must be exercised reasonably to avoid
constitutional scrutiny. The acts of aboard of health, it has been held, are limited to those which are
essential to protect the public health.**

3. Federalism

Finally, the Constitution attempts to allocate powers among the levels of government, federal
and state. Federalism, asaprinciple of law and governmental design,* distinguishes between the
powers among the levels of American governments.®® In Figure 1 below, the principle of federalism is
represented by the bolded division separating federal and state powers.*

State Police Powers

U.S. Constitution

Federal Powers

Figure 1. American Federalism
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The federal government has those limited powers granted pursuant to the Constitution, including the
power to enact laws in areas which the federal government has jurisdiction. To preserve the powers of
the federal government from intrusion by the states, the Supremacy Clause® provides that federal laws
and regulations override conflicting state laws via the doctrine of preemption.

Likewise, with the passage of the Tenth Amendment, states reserved their sovereign power
over "al the objects, which, in the ordinary course of affairs, concern the lives, liberties and properties
of the people; and the internal order, improvement, and prosperity of the State."* These powers,
collectively known as police powers, give states broad jurisdiction to regulate matters affecting the
health, safety, and general welfare of the public.#

Though a consequence of federalism, the distinction between federal and state powersis not
always predictable in application.® Federal and state government powers approach each other on a
regular basis. It isprecisely at the point when these powers collide that federalism takes on many
shades and "almost imperceptible gradations."*

Federalism-based issues can be classified into two broad categories: (1) state intrusions into
the federal sphere. Theseinclude instances where states seek to intrude on the constitutional authority
of the federal government (e.g., enacting laws which interfere with Congress' regulation of interstate
commerce)® or fail to recognize federal supremacy or authority (e.g., attempting to impose taxes on
federal goods).> Such examples proliferated during the early history of the nation as states tested the
limits of their sovereign powers,; and (2) federal intrusionsinto traditional state duties. Originaly
federal exercises which interfered with traditional state powers were virtually inconceivablein light of
the considerable weight of state police powers.> In theory, federal legislation which touched areas
traditionally left to the states was beyond Congress' jurisdiction, and therefore did not reign supreme
over state law. However, the expansion of the federal government during the New Deal relaxed such
traditional notions of federalism.®® Arguments stemming from federal intrusion over states typify, though
not exclusively, modern federalism debates.

Despite the accepted ability of the federal government to enter the field of public health, the
American political and judicial process has placed enforceable limits on Congress' powers™ in an era
of new federalism.® Increasingly, federalism has been the focal point of political® and judicial issues.
New federalism cases before the United States Supreme Court have resulted in the Court's (1)
adoption of a super-strong rule against federal invasion of "core state functions;" (2) presumption
against application of federal statutesto state and local political processes;* (3) disdain for federal
action that "commandeers" state governments into the service of federal regulatory purposes;™ (4)
rejection of federal claims brought by private parties against states;® and (5) adoption of the “plain
statement rule” that Congress must ". . . make its intention unmistakably clear in the language of the
statute,® that state law is preempted where such may alter the balance of federalism.®

The Supreme Court’s decision in United States v. Lopez®® isreflective of the judicial trend.®
In Lopez, the Court held that Congress exceeded its Commerce powers by making gun possession
within aschool zone afedera criminal offense.® Concluding that possessing a gun within a school zone
did not “substantially affect” interstate commerce, the Court declared the statute unconstitutional.

By any account, new federalism has mobilized the Tenth Amendment as a vehicle for
challenging federal statutes that compel state legislative or administrative action. As aresult, some
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federal public health laws may be vulnerable to state challenges on Tenth Amendment grounds — for
example, environmental regulations that direct states to adopt or enforce a federal regulatory scheme®
or loosely preemptive federal laws®” which invade core state concernsin public health.

D. Governmental Public Health Powers

In the following sections, the authority and exercise of public health powers federal, state, and
local governments within the constitutional framework are explored.

1. Federal Powers

The federal government must draw its authority to act from specific, enumerated powers.
Before an act of Congressis deemed constitutional, two questions must be asked: (1) does the
Consgtitution affirmatively authorize Congress to act, and (2) does the exercise of that power improperly
interfere with any constitutionally protected interest?

In theory, the United States is a government of limited, defined powers. In redlity, political and
judicial expansion of federal powers through the doctrine of implied powers allows the federal
government considerable authority to act in the interests of public health and safety. The federal
government may employ all means reasonably appropriate to achieve the objectives of constitutionally
enumerated national powers.® For public health purposes, the chief powers are the power to tax, to
spend, and to regulate interstate commerce. These powers provide Congress with independent
authority to raise revenue for public health services and to regulate, both directly and indirectly, private
activities that endanger human health.

2. State Police Powers

Despite the broad federal presence in modern public health regulation, states have historically
and contemporaneously had a predominate role in providing population-based health services. States
still account for the majority of traditional spending for public health services (not including personal
medical services or the environment).® The Tenth Amendment of the federal Constitution reservesto
the states all those powers not otherwise given to the federal government nor prohibited to the states by
the Constitution.

The police power represents the state’ s authority to further aprimary goal of all government, to
promote the general welfare of society. Police powers can be generally defined as
the inherent authority of the state (and, through delegation, local government) to enact laws and
promulgate regulations to protect, preserve and promote the health, safety, morals, and general welfare
of the people. To achieve these communal benefits, the state retains the power to restrict, within
federal and state constitutional limits, private interests— personal interestsin liberty, autonomy,
privacy, and association, as well as economic interests in freedom to contract and uses of property.

Police powersin the context of public health include all laws and regulations directly or
indirectly intended to improve morbidity and mortality in the population. The police powers enable
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state and local governments to promote and preserve the public health in areas ranging from injury and
disease prevention” to sanitation and water and air pollution.” Police powers exercised by the states
include laws authorizing vaccination,” isolation and quarantine,” inspection of commercial and
residential premises,™ abatement of unsanitary conditions or other health nuisances,” regulation of air
and surface water contaminants as well as restriction on the public's access to polluted areas,™
standards for pure food and drinking water,”” extermination of vermin,” fluoridization of municipal
water supplies,” and licensure of physicians and other health care professional s&°

3. Local Powers

In addition to the significant roles which federal, state, and tribal governments have concerning
public health law in the constitutional system, local governments also have important public health
interests. Public health officialsin local governments, including counties, municipalities, and specia
districts, are often on the front line of public health dilemmas. They may be directly responsible for
assembling public health surveillance data, implementing federal and state programs, administering
federal or state public health laws, operating public health clinics, and setting public health policies for
their specific populations.

To the degree local governments set local public health priorities, they do so pursuant to
specific delegations of state police powers. Local governmentsin the constitutional system are
recognized as subsidiaries of their state sovereigns. As aresult, any powers which local governments
have to enact public health law or policies must be delegated from the state. Such delegations of
power, which may be narrow or broad, provide local governments with alimited realm of authority, or
“home rule,” over public health matters of local concern within their jurisdiction. These delegations of
power may be protected against withdrawal or infringement by state constitutions or statutes. Absent
constitutionally-protected delegations of power to local governments, however, states may modify,
clarify, preempt, or remove “homerule” powers of local government at will.

Exercises of local authority in the interests of public health cannot extend beyond limited
jurisdictional boundaries or conflict with or impair federal or state law. Asaresult, therole of local
governmentsin public health law islargely limited by federal and state laws and regulations to which
local governments must adhere in setting or implementing public health policies.

4. Tribal Powers

Tribal governments are unlike state executive agencies and local governments which have been
established and vested with public health powers via the state constitution and statutory laws. Tribal
governments are not “established” pursuant to state law. Rather, their legal existence and many of their
public health powers derive from the federal government.

The federal government’ s relationship with the American Indiansis the product of compromise.
In the mid 1800's American Indians executed treaties with the United States that turned over vast
quantities of Indian land to federal control. In return, American Indians were granted limited set-asides
of land (reservations), were alowed to form sovereign tribal governments, and were to receive direct
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federal assistance. Assovereigns, tribal governments retained the traditional powers of government
which are associated with state governments. Thisincludes the power to act in the interest of public
health. However, protecting the health of the community among tribal populations has traditionally been
ashared venture between federal, state, and tribal governments.

Pursuant to the Snyder Act of 1921,% Congress directly assumed responsibility for the
provision of health care to tribal governments. Such federal assistance continues today through long-
term commitments for comprehensive health services administered by the Indian Health Service (IHS)
of the federal Department of Health and Human Services (DHHS), and to a lesser extent, the Bureau of
Indian Affairs (BIA). Congress has legidlatively strengthened its commitment to provide health care
benefitsto American Indians through the Indian Self-Determination and Education Assistance Act of
1975% and the Indian Health Care Improvement Act of 1976.% Together these Acts clarified federal
objectives for the provision of health-related services and encouraged the direct involvement of tribal
governments in planning and operating health programs.

In 1991, Congress began the IHS Tribal Self-Governance Demonstration Project.® This
Project, which is scheduled to continue until 2006, specifically authorizes IHS and BIA to execute
agreements (or compacts) with American Indians for the purpose of providing federal funds for health
programs and facilities without significant federal oversight. Under this law, general management and
supervision of such programs and facilities are |eft to the tribal governments. Asaresult, the setting of
public health goals and objectives are increasingly the responsibility of tribal governments. This
movement toward self-governance was further solidified with the Congressional enactment of the Tribal
Self-Governance Act of 1994.%

Federally recognized tribes may receive their funds directly from IHS. They can use the funds
for specific heath programs within their discretion, provided the spending is consistent with the general
conditionsfor federal funding. Thisflexibility allowslocal tribal governments to target and respond to
differing health needs across their populations.
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[I. StatePublic Health Systems

As prior sections suggest, protecting the public health is a shared responsibility of federal, state,
tribal, and local governmentsin the United States. How public health is protected through the provision
or organization of public health services at the various levels of government is complex.®# Absent a
national, centralized public health system, public health services are predominantly provided or
coordinated at the state and local levels, often with some level of federal funding or other support (e.g.,
oversight, expertise). Federal support and state-based programs and initiatives that encourage
information sharing and collaboration have contributed to the standardization of many public health
services across the nation. Yet, asdiscussed in Part 1., above, and in this Part, public health
responsibilities and services at the state and local levels vary extensively across states because of
differencesin (1) the underlying historical bases for public health protections; (2) the constitutional
structure of state and local governments (e.g. contrast public health systemsin states that
constitutionally provide local governments with inherent powers, or home rule, with states that largely
have vested state government with the power to protect public health); (3) state and local resources
devoted to public health; (4) public health dilemmas which differ across jurisdictions; (5) political views
about the importance of public health; and (6) the organization of state and local public health agencies,
aswell asthe distribution of public health responsibilities.

These and others reasons perhaps explain why there is no single model of how states
accomplish public health goals and objectives. There are, however, similarities, which we discuss
below.

A. Organization of State Public Health Agencies

Nearly every state concentrates their public health powers within afew state agencies®” Most
traditional public health functionsinVirginia, for example, are centrally administered, if not performed
directly, by one of three state agencies: the Virginia Department of Health (VDH) (which regulates
public health matters related to the control of communicable diseases, administration of public health
care, and some issues of public safety),® the Department of Environmental Quality (DEQ) (which
regul ates environmental threats to health,®® and the Virginia Department of Agriculture and
Consumer Services (VDACS) (which controls some public health nuisances).®

Most states also spread other public health responsibilities across multiple agencies. In
Virginia, additiona state agencies which contribute to public health objectives include the Department
of Emergency Services (which coordinates the state's emergency preparedness and response efforts
for avariety of disasters); the Department of Labor and Industry (primarily responsible for
occupational safety and health); the Department of Health Professions (which provides for the
licensure of physicians and nurses); the Department of Rehabilitative Services, the Department for
Rights of Virginians With Disabilities, and the Council on Human Rights (which assist individuals
with disabilities concerning issues of abuse, neglect, and discrimination); the Department of Mental
Health, Mental Retardation and Substance Abuse Services (concerned with mental health issues,
including research and surveillance); and the Department of Medical Assistance Services (which
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administers the state’' s Medicaid services to the Commonweal th’ s low-income population).

State public health systems may also feature state boards of health or high-ranking health
officers (e.g., secretary or commissioner) that oversee, supervise, or provide policy support to state
health agencies responsible for public health functions.®” Many state boards of health were
disestablished or devalued in their policymaking roles as part of the consolidation of state health
servicesin the 1970's and 1980's,*? although some states (e.g., New Jer sey®® ) have established public
health-specific councilsin the 1990's.

Beyond these similarities, there exists tremendous diversity among state public health systems
even as certain organizational patterns have emerged.* State governments have organized state public
health systems and allocated responsibilities for “ public health functions”® according to at least two
distinct organizational structures: (1) superagency % (a.k.a. umbrella)® systems (where public heath
functions are the responsibility of a single, comprehensive health department—the superagency). As
part of this organizational structure, public health functions may be assigned to multiple divisions under
the agency’ s control (e.g., collaborative approach) or to a single public health division within the agency
(e.g., embedded approach); and (2) freestanding systems (where public health functions are largely
fulfilled by afreestanding public health agency which is not under the direct control of alarger health
department). These classifications are further explained below.

1. Superagency Systems

In superagency systems, public health functions are the responsibility of asingle,
compr ehensive health department—the superagency (aso referred to as the umbrella agency).
Among its many other functions, the superagency has virtually complete authority to create and
implement public health policies and programs. States that feature superagency systems may allocate
some public health-related functions (e.g., mental health programs) to agencies outside of the
superagency’ s direct control, but an overwhelming majority of core public health functions are
performed within the superagency.

Public health functions in Washington are fulfilled by the Washington State Department of
Health (www.doh.wa.gov/), a superagency that, according to its broad mission statement “works to
protect and improve the health of people in Washington State.” The Department of Health contains
multiple subagencies, including Health Systems Quality Assurance, Community and Family Health,
and Epidemiology, Health Statistics, and Public Health Laboratories. Unlike most states,
environmental health services are also under located in the Department of Health. Figure 2, below,
provides the modern, organizational structure for the Washington State Department of Health.

* INSERT FIGURE 2 HERE *

Figure 2. Organizational Chart - Washington State Department of Health
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Some superagencies feature a collaborative or embedded approach that further organizes
public health functions into specific divisions, departments, or offices within the agency itself.

a. Collaborative Approach

In a collaborative approach, core public health functions are the responsibility of multiple
divisions under the control of a larger superagency charged with ensuring the general health of the
state. Each division within the larger agency fulfills one or more of the defined public health functions.
Through the collaborative efforts of multiple divisions, al public health functions are provided.

Virginia's core public health functions are fulfilled through a collaborative approach. The
Virginia Department of Health (VDH) (www.vdh.state.va.us/commish/041.htm) accomplishesits
public health goals through ten (10) primary departmental subdivisions, or “offices,” including: the
Center for Quality Health Care, Emergency Medical Service, Environmental Health Services (a
unigue inclusion among states), Epidemiology, Family Health Services, Health Satistics, Internal
Audit, Medical Examiner, Vital Records, and Water Programs. Additional departments within the
Department of Health handle administrative functions of the agency and facilitate the relationship
between the Department and Virginia's thirty-five (35) local health districts, and public health nurses.
The Virginia Department of Mental Health, Mental Retardation, and Substance Abuse Services
provides mental health services independently from VDH.

b. Embedded Approach

Superagencies that feature an embedded approach tend to rely upon a single public health
division within the larger health department for the fulfillment of most core public health functions.
Public health functions are provided through subdivisions of adistinct division that is responsible solely
for the public health. Thus, public health functions are embedded within adivision of alarger
department responsible for the state' s health activities instead of being directly implemented by a
department of health.

North Carolina’s public health structure typifies an embedded system
(www.dhhs.state.nc.us/dph/). The Division of Public Health resides within the Department of
Health and Human Services. All core public health functions are fulfilled within the Division of Public
Health’s subdivisions. Health Promotion and Disease Prevention, Dental Health, Epidemiology
and Communicable Diseases, Local Health Services, Office of the Chief Medical Examiner,

Officer of Minority Health, State Center for Health Statistics, State Laboratory of Public Health,
and Women'’s and Children’ s Health.

LikeVirginia, North Carolina’s mental health services and environmental health services are
handled outside of the Division of Public Health. The Division of Mental Health, Devel opmental
Disabilities, and Substance Abuse Services handles all mental health activities. A magjority of
environmental health services are provided by the Department of Environment and Natural
Resour ces, an agency outside of, and parall€l to, the Department of Health and Human Services.
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2. Freestanding Systems

Freestanding systems are characterized by the fulfillment of nearly all public health functions by
afreestanding public health agency which is not under the direct control of alarger health department.
Like other public health agencies, freestanding agencies likely answer directly to the governor, a
secretary or commissioner of health, or aboard of health. A freestanding system is different from a
superagency system—in a superagency system, fulfilling core public health functionsis one of numerous
activities that the agency isresponsible. A freestanding public health agency’ s responsibility islimited to
the fulfillment of public health functions.

The Alabama Department of Public Health (www.a apubhealth.org) is afreestanding,
executive agency that reportsto the State Board of Health and the Governor. The Department of
Public Health fulfills public health functions and, unlike most states, provides some environmental
health services. However, the majority of environmental services are provided by the Department of
Environmental Management. Likewise, mental health services, asin most states, are provided
through a separate agency, the Department of Mental Health and Mental Retardation. Several key
areas of the Department of Public Health’s over twenty divisions and subdivisionsinclude: the
Assistant State Health Officer for Disease Control and Prevention, Bureau of Family Health
Services, and the Public Health Administrative Officer. Figure 3, below, provides the organizational
structure for the Alabama Department of Public Health.

* INSERT FIGURE 3 HERE *

Figure 3. Organizational Chart - Alabama Department of Public Health
B. Distribution of Public Health Responsibilities

Beyond the organization of public health functions at the state level, jurisdictions differ in how
they distribute public health responsibilities between the state and local levels of government. State and
local government law concerning local public health powers reveals multiple distributive patterns which
vary from state to state according to constitutional, statutory, and case law. The intricacies of these
relationships between state and local public health entities extend well beyond the scope of this report,
but are generally classifiable into three approaches:

(2) centralized, " top-down" approach [state public health agencies have extensive legal and
operative control over local level public health authorities (e.g., Virginia)]; (2) decentralized,

" bottom-up" approach [local governments are allowed significant control and authority over local
public health responsibilities (e.g., Oregon)]; or (3) " hybrid" approach [some public health
responsibilities are provided directly by the state while others are assumed primarily by local
governments (e.g., Alaska)]. For arelatively modern classification of states under these three
approaches, see Table 2 below. The underlying bases for these three differing approaches may stem
from congtitutional, political, or financial factorsin each state. Ultimately, these approaches reflect
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statutory preferences for the types of relationships between state and local public health entities.

Table 2 - Classification of State and L ocal Distribution of Public Health Functions®

Distributional Approach Brief Description States Total
Centralized (“top-down” The state public health agency | AR, FL, LA, MS, NM, SC, 7
Approach either performs directly or VA

regulates the level and extent of
public health services provided
at the local county or city

levels.
Decentralized (* bottom- The authority and direct AZ, CO, CT, ID, IN, IA, 17
up”) Approach responsibility for many public | ME, MO, MT, NE, NV,

health functions lies at thelocal | NJ, ND, OR, UT, WA, WI
county or city level of

government.

“Hybrid” Approach The direct responsibility for AL, AK, CA, GA, IL, KA, 22
public health functions are KY, MD, MA, MI, MN,
shared between state and locdl NH, NC, NY, OH, OK,
governments. PA, SD, TN, TX, WV, WY

1. Centralized (" top-down" ) Approach

Many states (such as Florida, and Mississippi®) create a highly-centralized structure for the
regulation, delivery, and enforcement of various public health responsibilities at the state level. As
discussed in Part 11.A, above, general and specific public health responsibilities are often legislatively
assigned to a comprehensive department of health or subdivision. In some cases, these agencies are
legislatively granted broad authority which they exercise in atop-down fashion in the interests of public
health. Thus, the state agency either performs directly or regulates the level and extent of public health
services provided at the local county or city levels. Local public health agencies at the county or city
levels carry out public health responsibilities consistent with significant state oversight and subject to
state control. In some cases, local public health authorities are actually employed by the state, not the
local governments where they work.

The Virginia public health system isagain instructive. Like nearly every state, Virginia has
constitutionally provided for the establishment of counties, cities, towns, and regiona governments.'®
Virginia statutory law further classifies these divisions of local government, conveys the general power
to municipalities to promote the general welfare, safety, and health,'® and assigns them some minimal
public health powers.’?

While counties and cities are alowed some discretion in the exercise and passage of public
health ordinances via authorization pursuant to state law, most public health functions are undertaken
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through local departments of health which are contractually overseen by VDH. Each county and city in
Virginiais statutorily required to “ establish and maintain alocal department of health which shall be
headed by alocal health director.”'® These local departments of health are statutorily and contractually
bound to administer many public health duties in accordance with state requirements. Counties and
cities may enter into contracts with the State Board of Health to assist, financially and otherwise, with
the operation of the local health departments.’** The State Health Commissioner has broad discretion
in managing such health departments, is responsible for appointing alocal health director, and may
consolidate these departments into district health departments to allow for the performance of their
functionsin amore efficient and economical manner.'® There currently exist 35 local health districtsin
Virginia.’® While statutorily centralized in nature, the state and local relationship is more cooperativein
practice.

2. Decentralized (" bottom-up" ) Approach

Oregon’s public health laws suggest a variation of the centralized, top-down structure for the
provision and delivery of many public health servicesin the state. Unlike most states,”” Oregon has
statutorily enacted a basic statement regarding the protection of the health and safety of its citizens
which reflects its decentralized approach:

The Legidative Assembly of the State of Oregon finds that each citizen of this stateis
entitled to basic public health services which promote and preserve the health of the
people of Oregon. To provide for basic public health services the state, in partnership
with county governments, shall maintain and improve public

health services through county or district administered public health programs.*®

Like other states (including Washington and Wisconsin *®) Oregon utilizes a decentralized, bottom-
up approach in relation to core public health responsibilities (besides environmental protection). Each
of the state’ s 36 countiesis statutorily authorized to regulate in the interests of public health at the local
level.° County departments of health may align to form district health departments.*'* Oregon’s cities
are prohibited from organizing public health departments.*?

These county or district health departments work together as partners with state public health
agencies. Apart from the requirements to meet state standards and follow state laws and regulations (a
standard consequence of state preemption), counties have agreat deal of autonomy that allows them to
exercise their public health powersto meet local needs. State agencies serve a supervisory role, but do
not generally provide public health services directly. The Oregon Health Division is statutorily
required to concur with local health departments concerning, for example, the minimum standards which
dictate the operation and organization of the departments.*®

District or county boards of health have the power to adopt rules necessary to carry out their
duties and responsibilities™* Local public health authorities administer and enforce local and state rules
and laws concerning public health. They provide services necessary for the preservation of health or
prevention of disease as provided in their annua plan including (a) epidemiology and control of
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preventable diseases and disorders; (b) parent and child health services, including family planning
clinics; (c) collection and reporting of health statistics; (d) health information and referral services; and
(e) environmental health services.

Through this relationship, the authority and direct responsibility for public health in Oregon
largely lies at thelocal, county level of government. Interestingly, while Oregon’s public health system
is configured on a bottom-up approach, its public health laws do not absolutely requireit. Rather,
several statutory provisions reflect a degree of flexibility among state and local powers which could
allow for fundamental changesin the existing structure (if such is desired) without significant legidative
action.

3. Hybrid Approach

The magjority of state and local public health systems utilize a hybrid approach to distributing
public health powers, or at least have some features of this approach. Under a hybrid approach, direct
responsibility for public health functions are shared between state and local governments. The state
legislature may assign primary responsibility for communicable disease control to the state department
of health and simultaneously del egate specific functions (such as environmental protections) to local
governments. These local public health authorities enjoy alevel of independence from state control
over those responsibilities which they are assigned (as seen in a decentralized system), but must defer to
the state department of health on matters which the department is responsible (as seen in a centralized
system).

Alaska’s public health system is characteristic of ahybrid approach. Unlike the federal
Constitution and most other state constitutions as well, the Alaska Constitution explicitly authorizes the
State legislature to “provide for the promotion and protection of public health.”**® Pursuant to explicit
constitutional authorization, the Alaska legisature has enacted an array of statutes which generally
authorize various state and local governmental agencies and departments to regulate and carry out
traditional public health functions.'’

Most core public health functionsin Alaska are centrally administered, if not performed
directly, by one of two state agencies, the Department of Health and Social Services (DHSS)® and
the Department of Environmental Conservation (DEC)."® DHSS s primarily responsible for
regulating public health matters related to the control of communicable diseases, administration of public
health care, and some issues of public safety. DEC is delegated the authority to regul ate environmental
threats to health, including the control of public health nuisances through licensing and monitoring of
relevant commercial and noncommercial establishments.

Alaska has aso constitutionally provided for the establishment of boroughs and cities and
delegated home rule authority to these subsidiary governments. Alaska statutory law classifies
boroughs and cities, and subsequently clarifies their home rule powers. The state's 17 incorporated
boroughs are classified as either first, second, or third class. Citiesin the state may be designated as
first or second class.® Boroughs or cities are further classified as either “home rule municipalities,”
which arelocal governments that have adopted ahome rule charter. Theselocal governments have
legislative powers not otherwise prohibited by state law or charter.” “General law municipalities’ are
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unchartered boroughs or cities. Their legidative powers must be specifically conferred by state law.*

The classification of these subsidiary governmental unitsisimportant toward examining the
degree of public health powers delegated to the local government. For example, first-class boroughs
(the functional equivalent of countiesin many states) may ordain area wide regulations concerning water
pollution, air pollution, animal control, and the licensing of day-care facilities, aswell as any non-area
wide regul ations not otherwise prohibited by state law.'? Second-class boroughs may regulate in
similar fashion on an areawide basis, but are limited to defined subjects of regulation on a non-area
wide basis.** First- or second-class boroughs may acquire additional powers by holding an areawide
election.!® Third-class boroughs (the functional equivalent of special service districtsin many states)
lack any public health regulatory powers absent the power shared by first and second-class boroughs
to prevent the release of oil or other hazardous substances in the environment.'?®

Alaska delegates some public health functions to all municipalities, whether home rule or
general law, borough or city. For example, any municipality may establish aloca air quality control
program,*?’ regul ate the sale and consumption of alcoholic beverages,® create a program for the
reporting of hazardous chemicals, materials, or wastes,'® take advantage of incentivesin the form of
state funds to establish health facilities and hospitals,**° and receive grants of state funds to clean up or
prevent oil and hazardous substance spills.** These delegations do not include, however, traditional
public health functions assigned to state agencies, such as communicable disease control.

C. Statutory Mechanismsfor Financing Public Health Systems

No matter how state and local public health systems are organized or structured via state law,
funding public health programs and servicesis critical to the success of various initiatives. In many
states, funding limitations for public health present a significant barrier to achieving state and local public
health objectives. Many public health agencies suggest that they are under-funded by comparing their
expenditures to the enormous sums allocated to health care services.** Using 1991 figures, Bernard
Turnock suggests that state and local public health expenditures in the United States constitute a mere
1.9% of all health expenditures.** Susan Wall suggests that this figure was closer to 1% in 1993, a
figure that has been confirmed by the Public Health Foundation as |ate as 1996.%

William Roper, who has served in several mgjor federal posts including head of the Centers
for Disease Control and of the Health Care Financing Administration, described his own experiences
with funding for public health services:

From my perspective, as a White House official watching the budgetary process, and
subsequently as head first of a health care financing agency and then of a public health
agency, | was continually amazed to watch as billions of dollars were allocated to
financing medical care with little discussion, whereas endless arguments ensued over a
few millions for community prevention programs. The sumsthat were the basis for
prolonged, and often futile, budget fights in public health were treated as rounding
errorsin the Medicare budget.*®



Comparing public health expenditures to expenditures for individual health care, is complicated
by the fact that there is considerabl e disagreement over how to measure public health funding.
Accurately assessing levels of public health funding is difficult because there is no agreed methodology
to determine the source and amount of public health funds. AsChristopher Atchison, Kristine
Gebbie, and their colleagues suggest, the Essential Services from the 1994 report, Public Health in
America (see Part I.A) may be aworkable framework for the classification of public health
expenditures.”®” Following initial pilot studies using the Essential Services framework to classify state
and local public health spending, Atchison, Gebbie, and others concluded that great variations exist in
public health funding across states. Among nine states that reported state and local expenditures based
on the Essential Services framework, per capita public health spending varied from $51 to $232.2%

Although the amounts vary from year to year and from state to state, the bulk of public health
funding comes from state and federal governments. In some states, the federal share may exceed state
contributions. Loca government funds and fees, reimbursements, or other generated funds comprise a
much smaller portion of public health funds nationally.**

State funds for public health expenditures may come from avariety of sources, including:

° Distributions from general revenues pursuant to state budget requests“’ or emergency
appropriations;#

° Specific set-asides based on ad valorem (real property) taxes, product sales taxes
(e.g., tobacco™?), or generated fees;'®

° State grants for need-based local initiatives, including matching grants;#

° Fee-based programs (e.g., distribution of vital statistics records,** government-run
nursing programs'*);
° “Superfund-styled” assistance accounts (e.g., to assist in the clean-up of leaking

underground petroleum storage tanks'¥);

° Other expenditure funds (e.g., tobacco settlement funds'®®). Like many states,
Nebraska has created afund to hold tobacco settlement proceeds (the Tobacco
Prevention and Control Cash Fund) and limited the use of fundsto specific public
health objectives, including (a) programs to reduce tobacco use, (b) counter- marketing
initiatives, (c) cessation programs, and (d) surveillance and evaluation;*

° Reimbursement authorizations. Nebraska, for example, allows its state department of
health to seek reimbursements for the provision of careto anindividua’s children
through garnishments of the individual’s's state income tax refunds;** and

o Private sector gifts, donations, or grants. State public health authorities are increasingly
encouraged statutorily to seek support through private sector sources. The South
Carolina Department of Health is specifically authorized to accept “ gifts, bequests,
devises, grants, and donations of money, real property, and personal property for usein
expanding and improving services to persons with mental retardation” and other
disabilities™

Federal public health dollars may derive from specific federal programs (e.g., WIC, SCHIPs,
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Medicaid), federal block grants, or federal grants distributed on competitive or need-based criteria.
States often statutorily authorize their departments of health (or local public health departments) to seek
federal funds, which upon receipt, are tabbed for specific public health programs.**? For example, the
Delawar e Department of Health and Social Servicesis authorized to:

apply for and receive funds made available to the Department by any agency or
department of the federal government authorized to make grants-in-aid of any of the
present or future health programs undertaken, maintained or proposed by the
Department . . .. All moneys received from any federal agency or department . . . shall
be paid into the State Treasury and shall be. .. used solely for the purpose or
purposes for which the grant or grants shall have been made.™™

Local public health funds may come directly from the state or from local revenues generated
from specific ad valorem, insurance, or other taxes,™ fines,” aswell as fee-based services of public
health departments, clinics, or laboratories (particularly in decentralized states).*® Some jurisdictions
also alow local public heath authorities to raise revenue through the issuance of municipal bonds or
other securities.™ Increasingly, local health departments are statutorily required to submit annual
budgets to state or intrastate regional funding sources who base funding decisions on expected needs.
In Wisconsin, which statutorily allows contiguous counties and cities within counties to form multiple
health departments, these departments must annually prepare a budget of their proposed expenditures
for the next fiscal year and determine the proportionate cost to each participating county and city on the
basis of equalized valuation. These budgets are used to distribute local funds appropriately between
adjoining members.™® New Y ork distributes states funds to local departments of health according to a
preset formula, a practice common among other states.™ During public health emergencies, some
states, like Oregon, allow local public health authorities to use any available revenues to respond.’®

Figure 4, below, summarizes the stream of public health funding at the federal, state, and local
levels.

Sour ces of Public Health Fundinag: State Public Health Expenditur es:
Federal: » Specific programs O « Annual public health budgets
* Block grants « Specific state public health programs
« Competitive grants « Matching local government grant programs
State: » General revenues « Emergency needs
o Tax set-asides

» Generated fees

* Competitive grants L ocal Public Health Expenditures:
» Reimbursement accounts

Local: * Taxes, fines, fees
» Municipal bonds

» Annual local public health budgets

. « Specific locally-delegated functions

Private: *Gifts, donations O « Local clinics, programs, assistance effects
» Competitive grants « Specia or emergency needs
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Figure4. The Stream of Public Health Funding
D. Political and Social Realities Underlying Public Health Financing

Although there exist numerous statutory mechanisms for funding, many state and local public
health officials struggle to balance political and socia realities which can lead to under-funded programs
and, consequently, unmet objectives. Federal, state, and local resources are limited and competitively
bal anced with other governmental priorities.

Public health funding dilemmas in Oregon are demonstrative. First, public health has not been
given priority in funding and visibility within the Oregon’s Department of Health Services. While this
is changing, the Health Division still has relatively low funding levels. Even if the executive branch
wanted to significantly increase state funding for public health, Oregon has severe fiscal limitations.
While many states have experienced budget surplusesin the past few years and al so have unexpected
funds from the tobacco settlement for use for public health purposes, initiatives at the state and local
levels have severely restricted revenue services. At the state level, there is no sales tax and there are
limits on income tax and possible restrictions on the use of tobacco settlement resources.’®! The state
has also made an important, but expensive, commitment to achieving near universal access to health
care through the Oregon Health Plan.

The Health Division not only has limited funds for its own work, but has almost no general
funding that it can allocate to counties or tribal governments. The federal government provides funds
for specific programs. Counties receive these federal funds after they are distributed to the state.®> As
aresult, the main state-level funding of counties are “pass-through” funds. This presents two dilemmas:
(2) the state merely channels federal program funds to counties which tends to deval ue the leadership
role of the Health Division; and (2) federal categorical funding complicates the performance of public
health functions at the local level. Counties may have to create programs they may not need and
discontinue programs they do need to meet federal requirements for obtaining funds. By relying on
“silos” of programmatic funding, counties lose the flexibility of needs-based assessments that are
important to local governance.

The second source of money for public health services at the county level in Oregon
are from county revenues which can be used for general purposes. Counties, however, are quickly
losing these sources of revenue. In particular, state-wide ballot initiatives have set limits on property
taxes. In addition, revenues from timber have fallen dramatically in recent years. Counties, therefore,
are not always in astrong financial position to assure all essential public health services. Asaresult,
they may decide to reduce the level of public health services consistent with their fiscal limitations. An
Oregon court has agreed that counties have the authority under statutory law to reduce the level of
services where needed given fiscal constraints.!®®

These and other funding dilemmas in Oregon are shared across state and local public health
systems. In some cases, state or local law may limit funding sources or access. On the other hand,
funding constraints may be the result of politics. In Nebraska, for example, the state legislature has
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authorized local governments to fund public health services primarily through politically unpopular ad
valorem (property) taxes.’® Individuals are not eager to vote for increases in property taxes to fund
public health services which they may perceive as unneeded. Even where a community may favor
increased property taxes to pay for public health services, statutory caps on tax rates may limit these
increases. Statutory caps serve an important function of protecting the population from excessive,
repeated tax hikes at the local levels. However, overly-restrictive limits [except for emergency cases)
on public health funding can actually stymie public health practice by prohibiting citizensin counties
which may favor greater public health protections from authorizing the needed tax levy to pay for these
protections.



[11. State Public Health Law - Developments, Trends, | nnovations

Since the Institute of Medicine sinitia challenge to statesin 1988 that public health laws need
to be reformed, many states have responded with multifarious proposals for public health law reform
that reflect new innovations or improvements of existing standards. Literally thousands of public health
law bills have been introduced in state legislatures. Many of these bills, however, have sought minimal
changesto existing public health laws. Even among those bills that may be considered as substantive
public health reform proposals, alarge mgority of these bills have failed in state legidatures. Still other
state public health authorities have considered and abandoned introducing public health reform
proposals to their legislatures, often on fears that such proposals could somehow harm the existing
structure, funding, or status of public health. In this section, we examine these devel opments, trends,
and innovations in public health law reform through a discussion of the results of our survey of state
public health officials. Aswell, we examine some successful (and unsuccessful) public health reform
proposals at the state and local levels.

A. Trends and I nnovationsin State Public Health Law

As part of our research for this report and with invaluable assistance from Steve
Boedigheimer, Deputy Director, Delaware Department of Health and Social Services, and the
Association of State and Territorial Health Officers (ASTHO), we conducted an informal survey of
state public health deputy directors. Beginning in October, 2001, we contacted these high-ranking
public health officials in each state and asked them to volunteer answers to the following questions:

° Have any bills been introduced (or laws passed) in your state since 1990 concerning
the public health infrastructure at the state or local levels[e.g., laws reforming the
relationship between state and local governments concerning public health]?

° Has your state, through its legislature or executive branch, developed or considered
legidlative or policy proposals for comprehensive public health reform since 19907?

° What are some of the “hot topics’ in your state concerning public health?

° What areas of public health in your state typically receive the most legislative or policy-
making attention?

° What public health programs, initiatives, or laws would you identify in your state as
innovative or creative? and

° Can you identify an effective public health initiative in your state which is not commonly
found in other state public health systems?

Twenty-four states® responded to the survey over the past 6 months. Their responses are discussed
below in a non-identifiable manner (to protect the respondent’ s privacy).

Concerning bills on public health infrastructure at the state or local levels, amaority of
respondents (71%) indicated that such bills have been introduced to the state |egislature since 1990.
Three respondents (13%) specifically indicated that their introduced billsfailed to pass. Many of these
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proposals were limited to specific or minimal refinements of existing laws governing state and local
relationships or responsibilitiesin public health. Other state bills, specificaly in Florida, Delawar e,
North Dakota, Minnesota, and Vermont, represented fairly comprehensive proposals.

Considerably fewer states (46%) have developed comprehensive public health reform
proposals. Even among the 11 states which suggested that such proposals have been or were currently
being devel oped, the success of these proposalsis either unclear or unmeasured. Numerous
respondents (33%) specifically suggested that their attempts to devel op comprehensive public health
reform proposals have failed (resulting either in abandonment at the departmental level, rejection by
state or local constituents, or inactivity in the state legislature). Nearly 30% of respondents indicated
that their states have not considered any comprehensive public health reform proposals since 1990.

Although the public health topics which respondents considered “hot” in their respective states
were diverse, the following topics were indicated by numerous respondents:

Tobacco controls and/or use of tobacco settlement proceeds - 11 states;
HIV/AIDS (including HIV reporting) - 6 states;

Minority health issues - 6 states;

Bioterrorism and emerging infections - 6 states,

Immunization rates and registries - 5 states,

Cancer prevention - 4 states;

Ord hedlth - 4 states,

Privacy/confidentiality of health data - 4 states;

West Nile Virus - 4 states; and

Children’s hedlth care coverage - 3 states.

Interestingly, these same topics differed greatly from those topics which respondents suggested
received the most legidlative or policy-making attention, which are asfollows:

Regulation of the health care industry - 9 stetes;
Maternal and children’s health - 7 states;
Environmental issues - 5 states,

Long-term care quality assurance - 3 states; and
Cancer prevention - 2 states;

Minority and community health - 2 states; and
Mental health - 2 states.

Other respondents suggested that the issues which receive significant legislative or policy-making
attention are not topic-specific. Rather, public health issues which involve hefty federal and state
expenditures, have powerful political constituents supporting them, or garner significant media attention
are most likely to be addressed by state legidatures or executive branch policymakers.

State respondents identified dozens of public health programs, initiatives, or laws as innovative,
creative, and uncommon. Some of these innovations relate to uses of federal grant dollars pursuant to
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the Preventive Health and Health Services Block Grant administered by the Centers for Disease
Control and Prevention since 1982.1% | eading this diversified list, however, are tobacco control laws
or innovative grants for local public health initiatives funded with tobacco settlement proceeds.
Additional examples mentioned by one or more states include:

Smoke-free Workplace Law;

Statewide paramedic system;

Universal infant hearing screening law;

Initiatives related to West Nile Virus;

Public health training ingtitutes,

Marketing efforts to attract future public health workers; and
Door to Door Campaign to Eliminate Health Disparities.

B. State L egislative Update

The survey results, above, suggest significant activity in state legislatures on issues of public
health law, including numerous bills on public health infrastructure and comprehensive public health
reform proposals. These results directly correspond with our examination of state public health bills
introduced and enacted in the 1990'sto date. State legidatures have actively considered a variety of
comprehensive and limited public health laws over the last decade.

Not surprisingly, agreat portion of the bills reviewed were unsuccessful toward passage in state
legidatures. In Geor gia, for example, 21994 hill to separate the Division of Public Health from its
larger parent, the Department of Human Resour ces, failed during last minute negotiations on the
composition of an oversight board. Later, in 1999, the Geor gialegidature transferred severa functions
that were previously in the Division of Public Health (e.g., Offices of Minority Health, Primary
Care, and Rural Health) to a newly-created Department of Community Health.

Numerous states sought to reorganize public health systems at the state level %" Statutesin
Michigan, New Jersey, and West Virginiaareillustrative. Like Georgia, Michigan also created a
Department of Community Healthin 1996. The Michigan legislature consolidated various statutory
duties of its former Department of Mental Health, the existing Department of Social Services,

Liquor Control Commission, and Food Service Sanitation Program, aswell as various licensing,
monitoring, and accreditation functions, into the new executive agency.!® Multiple, additional transfers
of public health functions were also made. Most notably, Michigan transferred virtually al public
health duties previously held by its Department of Public Health into a new sub-agency, the
Community Public Health Agency, which became a division of the Department of Community

Health.

New Jer sey reorganized its Department of Health and created a new Public Health
Council, comprised of eight citizens (three of whom must be medical professionals). The Council
serves mostly in an advisory capacity, but also has the power to modify or annul any order, regulation,
or ordinance enacted by local boards of health.*® The Department of Health is vested with the broad
mandate to “formulate comprehensive policies for the promotion of public health and the prevention of

37



disease within the State.”* In addition, the Department shall (1) maintain vital statistics; (2)
administer a state-wide program of health education; (3) prepare and make available to practicing
physicians and local boards of health technical information concerning public health; (4) prepare and
distribute health bulletins in public schools; (5) coordinate local programs concerning control of
preventable diseases in accordance with a unified State-wide plan which shall be formulated by the
department; (6) administer maternal and child health services, dental health services, and public health
nursing and industrial hygiene programs, and (7) establish serological, bacteriological, and chemical
laboratories for routine examinations and for original investigations and research in matters affecting
public health.!™

West Virginiamodified its state and local public health systemsin a single enactment in
2000.12 A proposed Assembly Bill in Wisconsin would allow certain county public health
departments to align with city health departments pursuant to mutual agreement.*”® Other states, such as
North Dakota'™ and Texas, have focused reorganizational efforts on local public health. Throughiits
Local Public Health Reorganization Act of 1999,'” the Texas legidature redesigned its local public
health system. Texas empowered county and city governments to create local public health
departments and local boards of health. These local health departments were further authorized to join
to create public health districts. The state board of health was also allowed to create public health
regions for providing public health services. These changes, though important toward reorganizing local
public health in Texas, are unremarkable. Many states feature similar provisions. However, the
Texas legidature also authorized its state department of health to issue grants to local departments of
health to provide “essentia public health services” modeled after those identified in Public Health in
America (see Part 1.A.). Furthermore, a public health consortium of the state’'s many academic health
sciences centers was created to provide training to local public health officials, conduct research, and
develop local performance standards.

In addition to public health laws with alargely organizational purpose, afew states have
addressed public health reforms through affirmative enactments regarding the missions and objectives of
public health.1’® In 2000, Alaska’s legislature passed alaw that required new mission statements and
performance measures for each state agency. As part of thislaw, the new mission statement for the
Division of Public Healthis simply "to preserve and promote the state's public health."”” The mission
statement of a similar division of public health of the Delawar e Department of Health and Social
Servicesis equally short: “to protect and promote the health of the people.”*”® However, the Delawar e
Code further stipulates that the Division provide “ core public health and preventive services,” which
are defined based on the Institute of Medicine’ s 1988 report as:

those activities that lay the groundwork for health[y] communities. They are activities that
protect people from diseases and injury. . . [and that] (i) prevent and control communicable
disease epidemics; (ii) promote healthy behaviorsto control chronic disease; (iii) monitor the
health of the population through data analysis and epidemiological studies; (iv) result in policies
to promote the health of the public; (v) assure quality health services and systems for the
population; (vi) result in the setting of standards for the protection of the public's health; (vii)
provide assistance during disasters; (viii) assess environmental health risks; and (ix) offer health

38



protection strategies to environmental control agencies.'”

Currently, Oregon public health officials are working to pass abill that declares the public health policy
for the state and clarifies the roles of state and local public health actors, as well as the private sector.’®
If passed, the statutory public health policy of Oregon would include:

that the health of the public be promoted to the greatest extent possible through the public
health system. . . . [that] [1] prevents epidemics and the spread of disease; [2] promotes and
encourages healthy environments, behaviors and communities for healthy people; [and 3] . . .
responds to public health emergencies, assists communitiesin recovery and strives to ensure the
quality and accessibility of health services.'®
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IV. TheBenefitsof a Public Health Law I mprovement Process

Public health law contemplates the responsibilities of individuals and the duties of government to
act for the health of society. Assuch, public health law serves as afoundation and a framework for
public health activity. Public health law should assure that public health agencies are fully capable of
responding to current and upcoming public health threats. Unfortunately, existing public health laws too
often fail to support health departmentsin carrying out their essential services and accomplishing their
goals. Reform of the law can promote more effective decision-making and protect individual rights. In
thisfinal section, we explain some of the reasons why public health law improvement can yield many
benefits.

Before discussing these reasons, it isimportant to be candid about the limitations of the
legislative approach. We recognize the law as merely one tool toward the improvement of public
health. Many of the problems observable in public health are remedied not primarily though law reform
but, rather, through better |eadership and training, improved infrastructure for surveillance and
epidemiological investigations, comprehensive counseling and health education, and innovative
prevention strategies. In making policy, public health authorities will have to consider prevailing social
values and respect multiple constituencies, including scientists, politicians, and community leaders.

A. The Role of Public Health Law

There are at least four possiblerolesfor the law in advancing public health. Law can (1) define
the objectives of public health and influence its policy agenda, (2) authorize and limit public health
actions, (3) serve asatool of prevention, and (4) facilitate planning and coordination of governmental
and non-governmental health activities.

Public health statutes should establish the purposes, goals, and core functions of public health,
the personnel and infrastructure realistically needed to perform these functions, and budgeting
mechanisms that will provide reliable levels of support. By doing so, the law can inform and influence
the activities of government and the expectations of society about the scope and fundamental
importance of public health. Courts give deference to statements of legislative intent and may permit a
broad range of activities that are consistent with legidative objectives. No government program can be
assured full funding during budgetary crises. However, structuring public health law to embrace defined
functions, minimum infrastructure and personnel needs, and funding mechanisms can provide a
measurement for health departments and policy makersin the future.

Public health law must provide broad authority for the exercise of public health powers and
coextensively limit that authority where necessary for the protection of individual rights. In considering
law reform, it isimportant to distinguish between duties and powersin public health. The legidature
should impose duties on health departments'® to initiate a broad range of activities relating, for
example, to surveillance, communicable disease control, environmental protection, sanitation, and injury
prevention. It isimportant that health officials retain flexibility in the powers used to achieve public
health purposes to respond to changesin risk factors (e.g., West Nile Virus), science and technology
(e.g., advances in human genetics), and evolving relationships with public and private sector entities.
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While providing for aflexible range of public health powers, the law must also place
appropriate limits on those powers to protect human rights. Thisis best accomplished by adhering to
certain strategies:

° Establishing clear criteriafor the exercise of compulsory powers by requiring health
authorities to use scientific evidence of asignificant risk to the public health;
° Providing procedural due processfor all individuals who face serious constraints on

their liberty; and
° Safeguarding the privacy of individuals and preventing or punishing unlawful
discrimination.

Public health law is, and should remain, atool of prevention. Public health law should use a
wide variety of legal means to prevent injury and disease by creating the conditions for people to be
healthy. The following benefits could be achieved through a public health law improvement process.*®

B. Update Antiquated Laws

Most public health lawsin the United States have been passed piecemeal in response to
specific disease threats such as tuberculosis, sexually-transmitted diseases, and HIV/AIDS. Thelaw
has thus devel oped, layer-upon-layer, from one time period to another. Certainly, older laws are not
necessarily bad laws. A well-written statute may remain useful, efficacious, and constitutional for many
decades. However, older laws are often outmoded in ways that directly reduce their efficacy and
conformity to modern legal standards. Older laws may not reflect contemporary scientific
understanding of disease, current medical treatments of choice, or constitutional limits on the state's
authority to restrict individua liberties. They may fail to allow public health agencies the discretion to
modernize such enactments through administrative regulation.

C. Comply with Modern Constitutional and Other Legal Requirements

Some public health laws predate contemporary developments in constitutional law, disability
discrimination law, health information privacy, and other modern legal requirements. Asaresult, state
law may not meet evolving standards enunciated by state and federal courts and legislatures.

At the constitutional level, the United States Supreme Court now has more exacting standards
for equal protection of the laws, substantive due process, and procedural due process. Public health
powersthat affect liberty (e.g., quarantine and directly observed therapy), privacy (e.g., reporting and
partner notification), and autonomy (e.g., compulsory testing, immunization, or treatment) may undergo
more careful scrutiny under the federal Constitution. At the same time, the Constitution may require
more rigorous procedural safeguards before exercising compulsory powers.

Federal disability law prohibits discrimination against persons based on their health status, such
asaninfectiousdisease. This may require health officials to adopt a standard of “significant risk” before
resorting to compulsion. A significant risk may be defined as adirect threat to the health or safety of
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othersthat cannot be eliminated by modification of policies, practices, or procedures. Thus, under this
standard, adverse treatment, such as a decision to use compulsory powers, would only be permitted if
the person posed a significant risk to the health or safety of others. A significant risk regarding
communicable diseases would be determined through an individualized assessment of the mode of
transmission, probability of transmission, severity of harm, and the duration of infectiousness.’®*

D. Clarify the Law

Genera or overlapping provisions concerning public health duties and responsibilities sometime
result in confusion about who has what public health powers and when to exercise those powers. This
confusion is understandable. Given the multiplicity and layer-upon-layer approach of public health law,
even the most expert lawyers have difficulty providing clear answers to public health officials about their
authority to act. One major benefit of public health law reform would be to provide greater clarity
about legal powers and duties.

E. I mproving Relationships

Improving the working relationships in public health is an important goal. Public health practice
involves complex relationships between governmental and non-governmental entities and actors. These
relationships are of severa kinds.

1. Legislative and Public Health Authorities

Legislators and public health officials may sometimes have markedly different understandings
about public health and the role of government. Public health authorities frequently seek greater
freedom to exercise their discretion in matters concerning the health of the community. Legal
requirements and the political process can be viewed as impediments to a well-functioning health
department. Concerns exist over how legislators approach issues of public health law, funding, and
development of an adequate public health infrastructure. Coextensively, legislators may see a need for
clear criteriaand procedures under which public health officials can operate.

Legidlators and public health authorities must listen to one another through discussions which
are motivated on the sole issue of improving astate’s public health system. Such communications
should not occur mainly in response to the latest public health issue. Rather, a primary benefit of public
health law reform would be the coming together of public health authorities and legislators for the
common good.

2. Federal and State
The federal government isintricately involved in public health in every state, and thus, there

remains aneed for strong relationships among federal and state public health officials.
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3. State, Tribal, and Local

State, tribal, and local dialogue on public health is critical given the diversity of urban, suburban,
and rural populationsin most states. Maintaining channels of communication between state, tribal, and
local public health authoritiesisimportant. A lack of regular communication between these authorities
could carry serious implications for the public health. If astate, for example, had to discontinue a public
health service because of budgetary constraints or otherwise, local governments should be made aware
of the decision in order to prepare for their potential responsibility to provide these services. Otherwise
there may be temporary, serious gapsin public health services. Clearly local governments may not be
able to assume public health functions previously funded or provided by the state, but early
communication may facilitate local resource allocation and perhaps avoid public health repercussions
from sudden discontinuances of programs.

4, City and Rural

Closely related to state and local relationships are the different perspectives of city and rural
dwellers. State legidators from urban areas have distinctly different visions of public health and financial
responsibilities than persons from rural communities. Each constituency may lack sometrust in the
other. A constructive and systematic dialogue process may improve relationships.

5. Public Health Authorities and the Private Sector

Increasingly government public health authorities have aligned with private sector health care
providers, insurers, managed care companies, and nonprofit and religious organizations to provide,
directly or indirectly, various public health services. The private sector can play avaluablerolein public
health, especially where government funding for public health programs remains stetic, if not in decline.
Establishing and nurturing these rel ationships between public and private sectors may serve to improve
the public health.



Conclusion

We have attempted to discuss similarities among state and local public health systemsrelated to
their organizational structures, missions, goals, and proposals for reform. In redlity, however, state
public health systems and laws are diversified and complex. In many ways, the complexity of public
health should be celebrated. State and local governments have traditionally been viewed in our
federalist system of government as |laboratories for experimentation and reform. Public health needs
vary extensively across the nation, and state and local governments are poised to respond to these
differing needs in ways that the federal government may not.

On the other hand, the diversity of state public health law presents significant challenges. The
difficulty of reforming state public health law extends not only to modernizing the legal bases for public
health practice, but also to accomplishing these changes through a diverse and sometimes fragmented
public health system in the United States. Many states have laid groundwork for these reforms.
However, it will take vision, ingenuity, and the hard work of multiple persons and organizationsin the
public and private sectorsto develop amodel state public health act within anationa public health
infrastructure. Thisisthe next step toward reforming state public health law as atool for public health
improvements.
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